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26 June 2019 
To 
Hon’able Justice Asif Saeed Khosa 
Chief Justice of Pakistan 
 

Subject: Transparency and Objectivity in Judicial Nominations Process 
 
Hon’able Mr. Justice Asif Saeed Khosa, 
 

1. The independence of the judiciary is the hallmark of every civilized nation and democratic 
state. This is not only essential to the rule of law but is necessary for the fair and impartial 
resolution of disputes and while an independent and impartial Judiciary is essential for the 
protection of human rights and for ensuring that there is no discrimination in the administration 
of justice; it is equally important to ensure that the judicial nominations process is transparent, 
objective and clear in order to sustain public confidence in the judiciary as well as to ensure 
that the legal profession upholds its basic tenets of equality and justice. 

 
2. It has been brought to our attention that a proposed nomination list of comprising thirteen 

people for judicial appointments in the Lahore High Court has been in circulation which is non-
inclusive and non-diverse as it fails to mention any women in law and other minorities. Last 
year a woman’s name was dropped last minute from the list. At present, out of 40 judges in the 
Lahore High Court only 2 are female, In the Sindh High Court, out of 36 judges, only 1 is 
female. In Peshawar High Court, out of 15 judges only 1 is female. In Baluchistan High Court, 
out of 11 only 1 is female while no female judge sits at the Islamabad High Court. Altogether, 
only 5 out of 106 judges in various High Courts are female. The situation with representation 
of minorities in senior judiciary is even worse. At present, no sitting judge in the various High 
Courts are from minority.   

 
3. Although, Article 193 (2) of the Constitution of Pakistan 1973 highlights the requirements a 

person needs to fulfil in terms of age, experience and nationality in order to be ‘appointed’ as 
a Judge of the High Court and while the Judicial Commission of Pakistan Rules 2010 allow 
the Chief Justice of the Federal Shariat Court and/or the High Court to initiate and send 
nomination for appointment against any anticipated or actual vacancy to the chairman of the 
judicial commission under Rule 3 (2), they remain silent on providing any objective and clear 
benchmark or criteria in terms of principles, characteristics, and competence on the basis of 
which such a nomination is made. The process of determining these nominations therefore, 
appears arbitrary and likely to go against the very principle of equal representation that 
Pakistani institutions are bound to uphold under Article 25 of the Constitution of Pakistan 
1973, which not only calls for equality of all citizens before the law but empowers the state to 
make any special provision for protection of women and children. This is not to suggest that 
women and members of minority communities are less able and therefore, need to be included 
but only to highlight that the process presently being pursued is likely to go against the spirit 
of equality, inclusion, diversity and equity in absence of clear guidelines and transparency. 

 
4. According to the Commonwealth Latimer House Principles adopted in 2003, that provide 

guidance on the separation of powers, judges should be appointed ‘on the basis of clearly 
defined criteria and by a publicly declared process’ so as to convey a fundamental commitment 
to transparency. At a minimum, the public must be informed of the characteristics that qualify 
persons for judicial office and the procedures that are followed when an individual applies, or 
is considered for appointment.  

 
5. The Principles further make clear that the criteria for judicial office should be informed by the 

fundamental objectives of equality of opportunity, appointment on merit and the need to 
address gender inequity and other historic factors of discrimination in the context of their 
particular society. 
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6. The Latimer Principles suggest inter alia that, judicial appointments should be made on the 

basis of clearly defined criteria and by a publicly declared process and in particular that, the 
process should ensure, (a) Equality of opportunity for all who are eligible for judicial office; 
(b) Appointment on merit; and (c) That appropriate consideration is given to the need for the 
progressive attainment of gender equity and the removal of other historic factors of 
discrimination.  

 
7. In view of similar objectives, the UK Constitutional Reform Act of 2005 dramatically 

changed the role of the Lord Chancellor and introduced an independent Judicial Appointments 
Commission (“JAC”), responsible for selecting candidates to recommend for judicial 
appointment to the Secretary of State for Justice. The Judicial Appointments Commission 
ensures that merit remains the sole criterion for appointment and the appointments system is 
modern, open and transparent.  It selects candidates for judicial office on merit, through fair 
and open competition, from the widest range of eligible candidates. The JAC was set up in 
order to maintain and strengthen judicial independence by taking responsibility for selecting 
candidates for judicial office out of the hands of the Lord Chancellor and making the 
appointments process clearer and more accountable. The law allows the commission to prefer 
one person over the other for the purpose of increasing diversity where the two are of equal 
merit.1 The commission is further mandated to have regard to the need to encourage diversity 
in the range of persons available for selection for appointments.2  
 

8. The 2005 Act further introduced a Judicial Appointments and Conduct Ombudsman, 
responsible for investigating and making recommendations concerning complaints about the 
judicial appointments process, and the handling of judicial conduct complaints within the scope 
of the Constitutional Reform Act.3 
 

9. In absence of any clear guidelines or criteria for judicial nominations, the exercise remains 
largely inscrutable and it becomes difficult to ascertain what ‘merit’ means and what qualities, 
skills, characteristics and expertise may be required for a lawyer to be considered for judicial 
nomination.  As experience from previous years show, the range of nominations in the past 
have been quite narrow and not in line with principles of inclusion, diversity and equality of 
opportunity therefore, there is a need to revisit the judicial nominations process in line with 
agreed best practices and global trends as well as in line with Pakistan’s commitments under 
affirmative action for parity, Sustainable Development Goals and fundamental rights by 
making it more inclusive, clear and transparent.  

 
We therefore, urge you to initiate the development of clear guidelines for formulation of an 
objective criteria as the basis for these judicial nominations so that a more open and transparent 
process of judicial appointments could be introduced.  
 
Thank you, 
Regards, 
 
Women in Law Initiative Pakistan 
Women Lawyers’ Association Karachi 
Women’s Action Forum 
 

																																																								
1	S	63	Constitutional	Reform	Act	2005,	UK.	
2	S	64	Ibid	
3	S	62	Ibid	


